R GHARD L. GERGEN ET AL

| BLA 98- 122 Deci ded June 11, 1998

Appeal froma decision of the Oegon Sate fice, Bureau of Land
Managenent, declaring a placer mning claamnull and void ab initio. QR

153019.
Affirned.
1 Mning dains: Lands Subject to--Mning A ai ns:

Wt hdrawn Land--Wthdrawal s and Reservations: General ly

A placer mning claimwas properly declared null and
void ab initio because it was | ocated on | and w t hdrawn
f rom ni ni ng.

Mning dains: Lands Subject to--Mning A ai ns:
Location--Mning dai ns: Wthdrawn Land-- Wt hdrawal s
and Reservations: BEfect of

Bven assuming the possibility of a valid existing right
when the | and was w t hdrawn, appel | ants coul d not
assert or acquire any such rights sol el y because their
claimwas | ocated on the sane | and enconpassed by
earlier extinguished mning clains. In order to assert
avalidexisting right, appellants nust show that they
have an unbroken chain of title fromany mning clains
that were in existence on the date of the wthdrawal .

Mning dains: Lands Subject to--Mning A ai ns:
Location--Mning dai ns: Wthdrawn Land-- Wt hdrawal s
and Reservations: Efect of

Wiere lands are w thdrawn froml ocati on under the
mning law "subject to valid existing rights," the

w thdrawal attaches, as of the date of the wthdrawal,
to all land described by the wthdrawal , including the
| ands covered by unpatented mining clains. The
wthdrawal is not effective against the clainant's
possessory right, but if the wthdrawal is still in
exi stence at the tine the clains are abandoned, the

w t hdrawal becones effective, eo instanti, as to the

| and covered
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by such clains, and future mning clai mlocations are
precluded. No further actionis required to effect the
w thdrawal in such circunstances.

4, Mning dains: Lands Subject to--Mning A ai ns:
Location--Mning dai ns: Wthdrawn Land-- Wt hdrawal s
and Reservations: Efect of

Lands included in a wthdrawal remai n wthdrawn until
the wthdrawal is revoked, nodified, or termnated by
appropriate official action, and it is imaterial
whet her the purpose of the withdrawal is being served
or that the Public Land O der states an expiration
date. Revocation or termnation of the wthdrawal
after the date a mning claimis | ocated does not
restore or retroactively validate the claim

APPEARANCES R chard L. Gergen, North Bend, Qegon, pro se; Mrianne
Wrner King, Esq., dfice of the Solicitor, Pacific Northwest Region, for
the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE PR CE

Rchard L. Gergen, R Todd Goergen, Mithew G Goergen, Bethna
@ergen, and Patrick Gergen 1/ have appeal ed a Decenber 17, 1997, Deci sion
of the Oegon Sate fice, Bureau of Land Managenent (BLMN, declaring
placer mning claimBrandy 5 (QRVC 153019) null and void ab initio because
it was located on | and w thdrawn frommneral entry. 2/

1/ Rchard L. Gergen filed the appeal for hinself and as agent for and in
association wth the other naned parties. Departnental regul ations provide
that "[a]n individual who is not otherwse entitled to practice before the
Department nay practice in connection wth a particular matter on his own
behal f or on behal f of (1) [a] nenber of his famly." 43 CFR 8§
1.3(b)(3). Based on the sane |ast name and the shared address we assune
that Goergen is representing nembers of his famly and thus all are deened
appel | ant s.

2/ Appellants' Notice of Appeal states that they are appeal i ng CRVC 153017
PF. This is the claimnunber listed on top of the BLMDeci sion. However,
the BLM Deci si on declares the Brandy 5, CQRWC 153019, null and void ab
initio. The confusion evidently arises fromthe fact that Appell ants

| ocated placer clains, the Brandy 3, 4, and 5 on August 25, 1997, and BLM
assi gned t hem consecuti ve cl ai mnunbers, CRVC 153017, CRWVC 153018, and CRVC
153019, and pl aced themin one parent file, CRVC 153017 PF. Thus, when BLM
issued its Decision on the Brandy 5 it noted the | ead nunber of the parent
file, QRMC 153017 PF, as the nunber to refer to in reply, which is what
Appel lants did. It is clear fromAppellants' Request for Say and
Satenent of Reasons (SOR that they understand that the Decision declared
only the Brandy 5, CRMC 153019, null and void ab initio and are appeal i ng
only that determnati on.
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The Brandy 5 placer mining claim CRVC 153019, was |l ocated in the
NANWsof sec. 4, T25 S, R 14 W, Wllanette Meridian, Gos Qunty,
Qegon, land that was wthdrawn frommneral entry on April 29, 1993, by
Public Land OQder No. (PLQ 6973, for a period of 5 years. Mning claim
QRVC 153019 was | ocated on August 25, 1997, after the | and was w t hdrawn.
The BLMtherefore determined that the | and was not subject to | ocation
under the General Mning Law of 1872 (30 US C 88 21-54 (1994)) and deened
the claimnull and void ab initio. Appellants requested a stay of the
effect of the BLMDeci sion when they filed their Notice of Appeal. Because
we are deciding the case on the nerits and affirmng BLM the request for
stay is deni ed as noot .

Intheir SOR Appellants note that PLO 6973 wthdrew the |and subj ect
tovalid existing rights and they argue that there were valid existing
rights that predated the effective date of PLO 6973 and existed at the tine
PLO 6973 was issued. In support of this contention they have provided
copi es of the location notices for four placer mning clains, CRVC 123891-
QRVC 123894 (Dreaner 1, 2, 3, and 4), located on August 26, 1989, by Gary
Duval for hinsel f and as agent for Marianne Duval, Harold Duval, and
Priscilla Duval .

Appel lants al so assert that the "H nal Gos Bay Shorel ands Managenent
P an requires consistency wth state and Federal |aws as wel |l as conpl i ance
wth the os Gounty Zoni ng and Land Devel opnent O di nance and Q egon
Qoastal Managenent Program”™ (SR at 3.) They generally contend that PLO
6973 was issued as a result of the Goos Bay Shorel ands Managenent H an,
specifically the part that pertains to the (Gos Bay Northspit Speci al
Recreation Mnagenent Area, 3/ and suggest that this docunent, in
conjunction wth certain Gos Gunty ordi nances, sonehow requires a
different decision than that nade by BLM because the | ocal popul ation
opposes recreational use of the land. (SRat 2-3.)

Appel lants further note that by its terns PLO 6973 expired on April
29, 1998, unl ess extended, and argue that the original purpose for the PLO
(recreation) no longer exists and, noreover, that interested parties wll
oppose extension of the PLQ (SCRat 3.) In support of this argunent,
Appel | ants have provi ded a copy of a Novenber 12, 1997, letter fromthe
Wyer haeuser Gonpany MI| Manager in North Bend, Qegon, to the BLMActing
Unpgua Area Manager. The letter states that Véyer haeuser owns |and
surroundi ng the BLM parcel on three sides and expresses opposition to use
of the North Soit in os Gounty for recreational purposes, arguing instead
that the area should retain its industrial zoning. 4/

The BLM has submitted its (oposition to Request For Say in which it
guestions the rel ationshi p between the Duval clains and Appel | ants'

3/ Appellants did not provide copies of the docunents to which they refer
intheir SR

4/ ¢ note that apart fromgenerally referring to BLMIand on the North
Sit in os Gunty, the letter does not identify any land by section,
range, or township.
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Brandy 5 claim if any, but states that the Duval clains were previously
voided and closed. ((pposition to Say at 3.) The BLMhas al so provi ded a
statenent fromDean Del avan, the Senior Technical Specialist, Mneral's, in
the Branch of Realty and Record Service of the Oegon Sate Gfice, styled
an "affidavit,” in which Delavan avers that he has revi ened the mni ng
claimrecords associated wth the Duval clains and concl uded that they were
"previously voi ded" and closed, and that their only connection to the
Brandy 5 | ocation was that they enbraced the sane land. He did not supply
the date(s) or reason(s) supporting BLMs action in voiding those cl ai ns,
but Appel | ants have not chal | enged the assertion or any facts pertaini ng

t her et o.

In response to Appel lants' contention that the Goos Bay Shorel ands
Managenent P an provi des encouragenent for the nost appropriate use of the
land, BLMcorrectly points out that the Brandy 5 is on Federal |and and
that Federal actions nust be authorized by Federal law The BLMstates
that at the tine Appellants filed the Brandy 5 | ocation the | and was
w thdrawn frommneral entry by PLO 6973 and any attenpted | ocation of a
mning claimon land wthdrawn frommneral entry is void ab initio. It
concl udes that the possibility that a wthdrawal could be termnated in the
future does not affect the status of the land at the tine of the | ocation.

[1] It is well established that a mning claimlocated on | and whi ch
is not open to appropriation under the mning laws is properly decl ared
null and void ab initio. Ronald W Foelich, 139 IBLA 84, 85 (1997);
Qotter Gorp., 127 1BLA 18, 19 (1993); Kathryn J. Sory, 104 |IBLA 313, 315
(1988). The Brandy 5 is located on the NAW.of sec. 4, T. 25 S, R 13
W, WIlanette Meridian, which was anong the | ands w thdrawn froml ocation
and entry under the Lhited Sates mning |aws effective April 29, 1993. 58
Fed. Reg. 25949 (Apr. 29, 1993) The PLOstated that the wthdrawal woul d
expire 5 years fromthe date of the order unl ess the Secretary detern ned
that the wthdrawal shoul d be extended. Thus, PLO 6973 was still in effect
at the tine Appellants attenpted to locate the Brandy 5 on August 25, 1997.

Appel l ants do not dispute the fact that PLO 6793 withdrewthe | and
enconpassi hg the Brandy 5 fromlocation under the mning laws on April 29,
1993, or that the wthdranwal was still in effect on the date they | ocat ed
the Brandy 5. As indicated, they argue that the wthdrawal under PLO 6793
was subject to valid existing rights in the formof the Dreaner 1 through 4
pl acer mning clai ns, CRVC 124891 t hrough CGRMC 124894, which were | ocat ed
on August 26, 1989, insec. 4, T. 25 S, R 13 W, WIllanette Mrid an, on
the sane ground as that contained in Appellants' claim 5/

5/ The Dreaner 1 (CRMC 124891) was located in the NAE/NW2of sec. 4,
Dreaner 2 (QRWC 124892) in the SAE/MNW; sec. 4, Dreaner 3 (CRVC 123893) in
the NNWINW; sec. 4, and Dreaner 4 in SAWNWV; sec. 4. Wen added

toget her these four placer mning cla ns enconpass the NANW.of sec. 4,
which is the area conprising the Brandy 5.

144 | BLA 296

WAW Ver si on



| BLA 98- 122

[2] However, Appellants have neither shown nor asserted any
connection wth the Duval s, and they have not shown that the Dreaner clains
were in existence on April 29, 1993. As we have said, BLMhas provided the
statenent of its Senior Technical Specialist concluding that the Dreaner
clains were "previously voided." BEven assuming the possibility that the
Duval s could assert a valid existing right, however, it is clear that
Appel l ants coul d not assert or acquire any such right sol ely because their
claamwas |ocated on the sane |and as the Duval clains. In order to
successful ly assert a valid existing right, Appellants nust show that they
have an unbroken chain of title to mning clains | ocated on the subject
land before it was wthdrawn on April 29, 1993. Anerican Resources, Inc.,
44 | BLA 220, 222 (1979); see also Gace P. Gocker, 73 IBLA 78, 80 (1983).
They have not done so. 6/ In any event, once the decision declaring the
Dreaner clains null and void becane final for the Departnent, any clai mof
avalidexisting right was al so exti ngui shed.

[3] This Board succinctly described the effect of a withdrawal in
Jack Sanley, 103 IBLA 392, 394 (1988), aff'd sub nom Ptarmgan Q. v.
Dept. of the Interior, No. 90-35369 (9th Qr. My 15, 1991, petition for
rehearing denied Aug. 16, 1991):

Wiere | ands covered by mning clains are wthdraann fromfuture
entries "subject tovalid existing rights' the wthdrawal
attaches, as of the date of the wthdrawal, to all land described
by the wthdrawal , including the | ands enbraced by the clai ns.
However, when the clains termnate, the wthdrawal autonatically
becones effective, eo instanti, [as] to the | ands covered by the
entry, thus closing themto future entries. No further actionis
required to effect the wthdrawal. [Qdtations omtted.]

Therefore, the wthdranal effected by PLO 6793 attached to the land in
guestion on April 29, 1993, subject to valid existing rights.

As Appel l ants have not shown BLMs statenent regarding the status of
the Duval clains is erroneous or irrelevant to the PLO here at issue, we
nust concl ude on the record before us that when those cl ai ns were voi ded
the wthdranwal of the lands i medi ately becane effective as to those | ands,
and this stood as a bar to the location of the Brandy 5. 7/ Qotter Qorp.,
127 I BLA at 20.

[4] This conclusion that the Brandy 5 was | ocated on |and not open to
mneral entry is not changed by the question of whether the purpose

6/  Appel lants woul d al so have to show that the | ocation notice for the
Brandy 5 actual |y was an anended | ocation notice for the Dreaner clains and
not arelocation. Gace P. Gocker, supra, at 80; Anerican Resour ces,
Inc., supra, at 223.

7l Mreover, if the Dreaner clains were still valid when Appel | ants
attenpted to locate the Brandy 5 claim Appellants' cla mcoul d not be
sust ai ned because the | and woul d not have been avail abl e.
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for issuing PLO 6793 continues or by stating an expiration date in the PLQ
Lands included in a wthdrawal remain wthdrawn until the wthdrawal is
revoked, nodified or termnated by appropriate official action. As we have
observed in the past, "[e]ven assuming arguendo that revocation of the

w t hdrawal subsequent to the date of the I ocation of appellants' placer

mni ng clai ns was acconpl i shed, the revocation woul d not restore or

validate appel lants' clains.” KathrynJ. Sory, 104 IBLA at 315 Ronald W

Ranm 67 |1 BLA 32 (1982); Tenneco Al ., 8 IBLA 282 (1972).

Ve find that the record clearly establishes that the | ands descri bed
in Appellants' mning claimhad been w thdrann frommneral entry several
years before the claimwas |ocated, and that BLMproperly found the clai m
to be null and void ab initio.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

T Britt Price
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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